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1 Executive Summary 
 
This Policy and procedure sets out how the Isle of Wight NHS Trust (hereafter referred to as 
“the Trust”) will support doctors.  
 
This Policy and procedure is intended to reflect the Maintaining High Professional Standards 
in the Modern NHS (MHPS) framework for handling disciplinary procedures and the 
processes contained within it and should be read in conjunction with that framework. These 
include dealing with issues of performance, of conduct, misconduct and capability, and the 
handling of concerns relating to a practitioner’s health. 
 
Under the Restriction of Practice and Exclusion from Work Directions 2003, all NHS bodies 
must comply with the framework contained within the document: Maintaining High 
Professional Standards in the Modern NHS.  This document introduced a revised framework 
for:  
 

• the initial handling and investigation of concerns about the conduct and performance of 
medical and dental staff, and 

• the restriction of practice and exclusion from work, which replaces all existing guidance 
on the suspension of doctors and dentists. 

2 Introduction 
 
Developing arrangements for handling issues relating to medical and dental staff 
performance has become increasingly important, both to tackle the many cases of 
inappropriate and lengthy ‘suspensions’ and to reflect systems for quality assurance and 
quality improvement which have been introduced in the NHS in recent years. 
 
The approach set out in Maintaining High Professional Standards framework, and reflected 
in this Policy, builds on four key elements: 

• Appraisal and Revalidation – processes which encourage practitioners to maintain 
their skills and knowledge needed for their work through continuing professional 
development; 

• The advisory and assessment services of NHS Resolutions Practitioner Performance 
Unit (hereafter referred to as “NHS Resolutions) (formerly National Clinical 
Assessment) – aimed at enabling employers to handle cases quickly and fairly, and 
reducing the need to use disciplinary procedures to resolve problems;  

• Tackling the blame culture – recognising that most failures in standards of care are 
caused by ‘systems’ weaknesses, and not individuals per se; and 

• Abandoning the suspension culture – by introducing the arrangements for ‘exclusion 
from work’ 

 
The Trust will ensure that no employee is dismissed for a first offence, except in response to 
cases of a reasonable belief of gross misconduct. 
 
 
 
 
 
 
 
 

http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/Browsable/DH_5279423
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/Browsable/DH_5279423
http://www.dh.gov.uk/prod_consum_dh/groups/dh_digitalassets/@dh/@en/documents/digitalasset/dh_4103347.pdf
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/Browsable/DH_4103418
http://www.dh.gov.uk/en/Publicationsandstatistics/Publications/PublicationsPolicyAndGuidance/Browsable/DH_4103418
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3 Definitions 
 
Practitioner: for the purpose of this policy means either a medically qualified doctor or 
dentist who is employed by, or who has an honorary contract with the Trust. 
 
Concern: for the purpose of this policy this means a report, complaint, or expression of 
concern from any source about the conduct or performance of a practitioner.  The concern 
may relate to a single incident or a sequence of events and must be in writing. 
 
Fitness for purpose: means the doctor meets expected standards for the speciality/grade. 
These are normally set by the employer and guided by specialist standards determined by 
Royal Colleges. 
 
Fitness to practice standards: are the minimum standards for the grade/speciality set by 
the General Medical Council. 
 
Disclosure and Barring Service (DBA): is the organisation formed by the merger of the 
Criminal Records Bureau (CRB) and the Independent Safeguarding Authority.  Follow this 
link to find out more https://www.gov.uk/disclosure-barring-service-check/overview  
 
Case Manager: is appointed by the Medical Director who has delegated authority from the 
Chief Executive.  The Case Manager will identify the nature of the concern and assess the 
seriousness of the issue. 
 
Case Investigator: is responsible for leading the investigation into any allegations or 
concerns about a practitioner, establishing the facts and reporting their findings to the Case 
Manager. 
 
Conduct: is the way it expects all staff to behave and perform.  These are set out in its 
policies and procedures.  
 
Capability: is the quality of an individual’s ability to perform. 
 
General Medical Council (GMC)’s role is to protect patients and improve medical education 
and practice across the UK.  As part of this role they: decide which doctors are qualified to 
work in the UK; oversee UK medical education and training; set standards doctors need to 
follow throughout their careers, and where necessary, take action to prevent a doctor from 
putting the safety of patients, or the public’s confidence at risk. 
 
General Dental Council (GDC)’s primary purpose is to protect patient safety and maintain 
public confidence in dental services. To achieve this, they register qualified dental 
professionals, set standards for the dental team, and investigate complaints about dental 
professionals' fitness to practice, and work to ensure the quality of dental education. 
 
Disciplinary Action: applies to formal action that may be taken against an employee 
ranging from formal warnings and up to dismissal where there is reasonable belief that 
misconduct has occurred. 
 
Reasonable Belief: Any disciplinary action taken will be based on the evidence obtained 
using the balance of probabilities that misconduct has occurred. This is significantly different 
to a criminal investigation whereby the onus is to prove an occurrence ‘beyond reasonable 
doubt. 

https://www.gov.uk/disclosure-barring-service-check/overview
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Misconduct: can be defined broadly as inappropriate actions taken by an individual that is 
in breach of the rules, principles and policies of the Trust. 
 
Gross Misconduct: is conduct that is so serious that it destroys the employment 
relationship and justifies dismissal.  
 
Ill Health: refers to a Practitioners inability to perform in their role due to their ill health. 
 
Summary Dismissal: is dismissal without pay or pay in lieu of notice. However, any 
outstanding annual leave due up to the date of dismissal will be paid. 
 
Just Culture: supporting consistent, constructive and fair evaluation of the actions of staff 
involved in patient safety incidents.  A Just Culture considers wider systemic issues where 
things go wrong, enabling professionals and those operating the system to learn.  A just 
culture also holds people appropriately to account where there is evidence of gross 
negligence or deliberate acts.  

4 Scope 
 
This policy and procedure applies to all medical and dental staff (“Practitioners”) employed 
by the Isle of Wight NHS Trust (the “Trust”).   
 
When dealing with concerns under these procedures, all parties should strive to following the 
guiding principles that: 

• Patients are protected. 

• Clinicians and others involved are given support. 

• Action is based on reasonable evidence. 

• Decisions are clearly communicated to those who are entitled to know them. 

• The process should demonstrate equality and fairness. 

• Careful consideration is given to disclosure of confidential information and that this is 
maintained on a “need to know” basis. 

These procedures govern the way that the Trust will deal with matters of conduct and 
capability or ill-health relating to medical or dental staff.  They are based on, and clarify the 
Trust's approach to, the national Maintaining High Professional Standards framework 
(“MHPS”).  Therefore, in the event of any perceived conflict, these procedures will prevail. 

5 Purpose 
 
The purpose of this policy and procedure is to help the Trust and its Responsible Officers to 
understand and enact their statutory duty to respond effectively to concerns about a doctor’s 
practise. The Responsible Officer Regulations (2010 amended in 2013) give specified senior 
doctors (responsible officers) in certain organisations (designated bodies) functions that will 
ensure that all doctors work within a managed environment, in which their performance, 
conduct and behaviour are monitored against agreed national standards.  
 
The policy and procedures described in this document provides assurance to the Trust 
Board that appropriate systems are in place to deal with concerns of a medical practitioner 
performance and conduct matters, so that patient safety and quality of care is maintained 
and that doctors who require supported to maintain fitness for purpose and fitness to 
practice standards. 
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The Trust is committed to applying the principles of a just culture when reviewing issues 
under this policy, which means that when a concern or allegation arises regarding individual 
conduct or behaviour the initial assessment will include: 
 

• Reviewing underlying circumstances, systems and working practices that may have 
led to the situation occurring. 

• Identifying relevant mitigating factors which may have contributed/ led to the actions or 
behaviours. 

• Ensuring a consistent, constructive and fair evaluation of what has happened and the 
actions of those employees involved. 

• Supporting employees to be open about what has occurred to create an environment 
that enables lessons to be learnt for the future. 

6 Roles and Responsibilities 
 
Chief Executive has overall responsibility for ensuring that patient safety is maintained 
through the appropriate corporate governance and that there are robust quality assurance 
systems in place to ensure monitoring of compliance and regular reviews of this policy. They 
are also responsible for delegating authority for exclusions.  
 
Trust Board Chair will appoint a non-Executive member who will oversee the case and 
ensure that momentum is maintained. This includes:  

• The concern is dealt with quickly and appropriately by the Case Manager, and that 
a proper audit trail is established to initiate and track progress of the investigation, 
its costs and resulting action;  

• The practitioner is kept well informed of the progress in dealing with the concern; 
where a restriction of duties, or exclusion is deemed appropriate, the practitioner is 
aware of their obligation to remain available for work during their normal contracted 
hours. 

• Arrangements are made for the practitioner to be able to keep in contact with 
colleagues on professional developments, and take part in CPD and clinical audit 
activities, with the same level of support accorded to other practitioners; and  

• A mentor is appointed to provide support and ensure regular contact is maintained 
between the practitioner and the Trust, throughout the duration of the 
restriction/exclusion (assuming the practitioner is in agreement).  

• Seeking reports regarding the continuation of any exclusion from work of the 
Practitioner and monitoring and reviewing the continuation of the exclusion.  

• Considering any representations from the Practitioner about any exclusion; and  

• Considering any representations about the investigation. 
 
Medical Director and Responsible Officer will provide assurance to the Trust Board that 
patient safety is being maintained through compliance with this policy. The Medical Director 
is the accountable officer for ensuring the principles of MHPS are applied within the Trust 
and for ensuring that medical practitioners maintain the required knowledge, skills, attitude, 
competence, value and behaviours consistent with providing high quality patient care. They 
will also be responsible for:  

• Overseeing the introduction and operational application of this policy  

• Ensuring the Trust has sufficient and adequately trained case managers and 
investigating officers and that they are supported in this role 

• Appointing appropriate Case Managers on a case by case basis 
 
 
 



 

Conduct, Capability, Ill Health and Appeals Policy and Procedure for Medical and Dental 
Practitioners.  
Version No. 3.0   Page 9 of 31 

Director of People and Organisational Development will ensure that the adequate 
Human Resources support is readily provided to support the delivery and review of this 
policy. Representatives from People Services will support Case Managers, Investigating 
Officers and individual practitioners. 
 
Responsibilities of the Practitioner  
The overarching objective of this policy is to maintain patient safety by supporting 
practitioners to act within the roles and responsibilities as outline in MHPS. The duty to 
protect patients is paramount. If a Practitioner has been excluded or had restrictions placed 
on their practice under these procedures, and where there is a concern that the Practitioner 
may be a danger to patients the Practitioner must: 

• Inform the Case Manager of any other organisation(s) with whom they undertake 
voluntary or paid work;  

• Seek the Case Manager's consent to continue any such work; and 

• Agree not to undertake any work in the affected area of practice with any other 
organisation, without the Case Manager’s consent. 

 
Divisional Directors will ensure adequate resource (time and manpower) to support the 
implementation and application of this policy. They will ensure that Case Managers and 
Investigating Officers are supported to undertake additional roles and that this is reflected in 
individual job plans. 
 
Responsibilities of Case Manager, If, at any time, the Case Manager considers that a 
Practitioner could be a serious potential danger to patients or staff in the local organisation, 
in any other parts of the NHS or in the private sector or has been in breach of an 
undertaking, the Case Manager will:  

• Appoint a Case Investigator and supply them with Terms of Reference and 
establish timescales for completing the investigation.  

• Consider alternative to exclusion; exclusion should be seen as a last resort. 

• Receive Investigating Officers Report and take the most appropriate action. 

• During exclusion ensure that:  
o contact is maintained with the practitioner for example receiving Trust Bulletins, 

copies of Trust and departmental briefings,  
o the practitioner is enabled to participate in CPD activities o regular meetings are 

established  
o a remediation and rehabilitation plan is considered at the end of the exclusion 

period e.g. appoint a mentor  

• Refer the Practitioner to his or her relevant regulatory body; and/or  

• Contact the Medical Director of NHS England (South) to consider whether an alert 
letter should be issued; and/or  

• Inform other individual relevant organisations of any restriction on practice or 
exclusion and provide a summary of the reasons for this.  

 
It is the responsibility of the respective Case Manager to ensure the distribution of copies of 
relevant documentation including organisational change documents, to employees or to 
contact them directly by phone, e-mail, or letter. Distribution of electronic bulletins, CEO 
conversation newsletter, policy amendments, professional guidelines changes are examples 
of such documentation and general communication relating to day-today issues that may 
affect them. For example, minutes of staff meetings, team briefing etc.  

 
The Case Manager should contact staff on at least a fortnightly basis and if necessary, more 
frequently. An employee, who is subject to exclusion, has a duty to ensure reasonable 
contact is maintained with the Trust. 
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7 General Principles Applicable To These Procedures 
 

7.1 Supporting the Practitioner 
 
The Practitioner’s health and wellbeing will be considered at all stages of these procedures 
and Occupational Health support will be available, as will support via the Trust’s Employee 
Assistance Programme.  The Trust will seek to ensure the Practitioner does not feel 
abandoned, unsupported, or devalued during what is likely to be a period of uncertainty and 
personal anxiety. Advice should be sought from Occupational Health to determine how to 
reasonably mitigate any disadvantage that a Practitioner might suffer due to a health 
condition under these procedures. 
 

7.2 Confidentiality 
 
The Trust will keep the details of cases, investigations, or hearings under these procedures 
confidential, save where it is reasonable for the Case Manager or Case Investigator, or other 
managers properly involved in these procedures to disclose such proportional information in 
order to progress these procedures. 
 
No press notice should be issued, nor should the name of the Practitioner be released to the 
press with regard to any investigation or hearing.  The Trust will only confirm that an 
investigation or hearing is underway.  
 
Practitioners and any other Trust employees should also maintain the confidentiality of 
cases, investigations, or hearings under these procedures.  

 

7.3 Work with other Organisations, Referrals to Regulators and Alert Letters 
 
These procedures are not intended to address concerns about the fact that a Practitioner 
has been restricted or suspended from practice by their regulator. This may separately 
require the Trust to consider whether it is sustainable to continue to employ the Practitioner, 
particularly if that suspension is for more than a period of 6 months.   
 
The duty to protect patients is paramount.  If a Practitioner has been excluded or had 
restrictions placed on his or her practice under these procedures, the Practitioner must: 

• Inform the Case Manager of any other organisation(s) with whom he or she 
undertakes voluntary or paid work; 

• Seek the Case Manager's consent to continue any such work; and agree not to 
undertake any work in the affected area of practice with any other organisation, without 
the Case Manager’s consent. 

 
If, at any time, the Case Manager considers that a Practitioner could be a serious potential 
danger to patients or staff, or is practising in other parts of the NHS or in the private sector in 
breach or defiance of an undertaking not to do so, the Case Manager will: 

• Refer the Practitioner to his or her relevant regulatory body; and/or consider whether 
an alert letter should be issued; and/or 

• Inform other individual relevant organisations of any restriction on practice or 
exclusion and provide a summary of the reasons for this. 

• Where appropriate, the disciplinary issue may be referred to a relevant professional 
body and/or the Disclosure and Barring Service. 
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7.4 Practitioner Performance Advice (“PPA”) 
 
At any stage of a case under these procedures’ consideration should be given to whether to 
contact, seek the advice of and/or otherwise involve PPA.  This includes seeking telephone 
advice, supported local case management, clinical performance assessment, and support in 
implementing recommendations arising from assessment. 
 
A Practitioner undergoing PPA assessment must co-operate with any request to give an 
undertaking not to practise in the NHS or private sector other than their main place of NHS 
employment until the assessment is complete.   
 
A failure by a Practitioner to co-operate with a referral to PPA may be seen as evidence of a 
lack of willingness by the Practitioner to work with the Trust to resolve performance 
difficulties.  This may necessitate disciplinary action and consideration of referral to the GMC 
or GDC.  

7.5 The Right to be Accompanied 
 
At any conduct or capability meeting or hearing relating to a Practitioner (including under the 
Trust’s Disciplinary Policy and Procedure), the Practitioner may be accompanied by a 
companion. 
 
The Practitioner’s companion may be a workplace colleague, spouse, partner, friend, or a 
trade union representative not acting in a legal capacity.  In a hearing, a representative will 
be entitled to present a case on behalf of the Practitioner, address the panel and question 
the management case and any witness evidence.  
 
It is the Practitioner's responsibility to arrange any companion that they wish to attend a 
meeting or hearings under a capability or conduct procedure and to ensure that they are 
able to attend at the relevant place, date and time.  Non-availability of a companion should 
not therefore be permitted to substantially delay such procedures and meetings, or hearings 
should only be postponed due to a companion's non-availability if they can be re-arranged at 
a mutually convenient date ideally within the following fortnight. 
 

7.6 Termination of Employment with Disciplinary or Capability Issues Unresolved 
 
In all but agreed exceptional cases where a Practitioner leaves employment before the 
conclusion of disciplinary or capability procedures, these procedures must be taken to a final 
conclusion and any appropriate action must be taken (such as referrals to a professional 
regulator, the Disclosure and Barring Service or an alert letter), irrespective of the 
Practitioner’s personal circumstances.  
 
Every reasonable effort must be made to ensure the Practitioner remains involved in the 
process, by seeking to contact them with any known contact details.  
 

8 First Steps Where Any Concern Arises 
 

8.1 Informal Resolution and Fact-Finding 
 
It should be possible to informally resolve the large majority of concerns (unless they are 
serious or represent a clear risk to patient or staff safety or the Trust’s services) about a 
Practitioner’s conduct, capability, or health informally.  Informal resolutions that may be 
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available are wide-ranging and situation specific.  Managers should consult with HR as to 
options to support the Practitioner, which may include (non-exhaustively): 

• Additional supervision arrangements; 

• Mentoring or buddying; 

• Team facilitation or mediation; 

• Sick leave or health related support, such as an Occupational Health referral, for the 
investigation of specific health problems 

• A temporary behavioural agreement, or agreed undertakings; or 

• Where there are capability concerns, agreeing an action plan with the Practitioner 
with the advice of PPA, or an agreed referral of the Practitioner to PPA for 
assessment; or 

• Where escalation may be needed, this should be discussed with the Clinical Director 
or Lead Clinician then, in turn, with the Medical Director.  Where some degree of 
investigation might be required, this can normally be carried out by way of an 
informal “fact-finding” exercise by local managers with the aim of either achieving an 
informal resolution, or to determine that the concerns are serious enough to engage 
the procedures set out below.  Fact-finding should be carried out with reasonable 
regard to the Practitioner’s confidentiality. 

 

8.2 Consideration of Restrictions on Practice or Exclusion 
 

Where potentially serious concerns are raised at the outset or at any stage of these 
procedures, the Trust must urgently consider whether it is necessary to: 

• Place temporary restrictions, amendments, or requirements for supervision on the 
Practitioner’s practice; 

• Impose an immediate exclusion under paragraph 9.1 pending further investigation; or 

• Impose a formal exclusion under paragraph 9.2. 
 

8.3 Appointment (and the roles) of the Case Manager and Non Executive Member 
 

Where a serious concern about the conduct, performance or ill-health of a Practitioner is 
raised, the Chief Executive will be notified and a suitably trained and supported Case 
Manager will be appointed.  The Case Manager will be appointed by the Medical Director 
with delegated authority from the Chief Executive.  The role of the Case Manager is broadly 
to manage and decide how to progress the case in accordance with these procedures. 
 
A Non-Executive Member will be designated by the Chairman of the Board in each case.  
The role of the Non-Executive member is to oversee the case and ensure that momentum is 
maintained.   
This should include: 

• Seeking assurance from the Case Manager that this policy is being reasonably 
applied, for example, that: 

• Any investigation is being progressed in a timely manner;  

• The Practitioner is being kept informed of progress;  

• Any restriction of duties, or exclusion is proportionate and for no longer duration than 
is reasonable; 

• The Practitioner’s health and wellbeing is being considered at all times and 
appropriate support is being provided to them.  

• Considering any representations from the Practitioner about the application of this 
policy, any investigation and/or any restriction of practice and/or exclusion. 
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8.4 Decision to take Informal or Formal Procedures 
 

The Case Manager’s first task is to: 

• Identify the nature of the problem or concern; 

• Assess the seriousness of the issue on the information available; and  

• Assess whether the issue can be resolved informally (see paragraph 8.1) or whether 
it is necessary to resort to formal procedures. 

 
In order to do this the Case Manager will consult with: 

• The Director/Head of HR; 

• The Medical Director (where this is a separate person); and  

• PPA.   
 

8.5 Practitioners in Training 
 

If the Practitioner is in training, the Case Manager will also consult as soon as possible with 
the Postgraduate Dean about any capability or conduct concerns, as these should initially be 
considered as training issues.  It may also be appropriate to involve the Foundation 
Programme Director or Director of Medical Education and College or Clinical Tutor.  
 

8.6 Formal Procedure – The Investigation 
 

In some cases which clearly involve capability issues only, the Case Manager may decide 
that an “investigation” is not appropriate and proceed to the capability procedure under 
section 11 of this policy.  Otherwise, if the Case Manager decides that a formal investigation 
is warranted, the Case Manager will appoint an appropriately experienced or trained Case 
Investigator, whose seniority will depend on the grade of the Practitioner.   
 
If it becomes clear either before or during the investigation that the case involves complex 
clinical issues, the Case Manager must consider inviting an independent practitioner from 
another NHS body to assist the Case Investigator. 
 
The Case Manager will inform the Practitioner in writing, without undue delay: 
 

• That an investigation is to be undertaken; 

• Of the name of the Case Investigator; and  

• Of the specific allegations or concerns that have been raised.  
 

The Case Investigator will carry out an unbiased investigation into the allegations and collect 
and document evidence to establish the relevant facts.  In carrying out the investigation, the 
Case Investigator must: 
 

• Give the Practitioner the opportunity, where reasonable, to see any relevant evidence 
relating to the case in the course of the investigation and a list of the people the Case 
Investigator will interview; 

• Interview sufficient witnesses and obtain sufficient written statements to support his 
or her findings; 

• Interview the Practitioner (who should be given reasonable notice of the interview 
and the opportunity to be accompanied) and give the Practitioner the opportunity to 
put his or her view of events; 
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• If a question of the clinical judgement of the Practitioner is raised, seek advice from a 
suitable independent senior medical or dental employee of the Trust, or where this is 
not possible, of another Trust; 

• Seek to maintain the confidentiality of the investigation; and 

• If requested to, assist the Non-Executive Member to review the progress of the case. 
 
The Case Investigator should prepare and submit an investigation report to the Case 
Manager within the timescale agreed with the Case Manager upon appointment (normally 
within five weeks), unless there are good reasons to extend that timescale.  The report 
should set out the findings of the investigation and give the Case Manager sufficient 
information to make the decisions at paragraph 8.7.  The Case Investigator should not 
decide what action should be taken and may not be a member of any disciplinary or appeal 
panel relating to the case. 

 

8.7 Formal Procedure – The Case Manager’s decision as to how to proceed 
 

On review of the investigation report, the Case Manager will decide whether:  

• There are serious concerns that should be notified to other organisations or referred 
to the relevant regulatory body under paragraph 7.3; and/or 

• Restrictions on practice or exclusion from work under section 9 should be 
considered; and/or 

• There is a case of misconduct that should be dealt with under section 10; and/or 

• There are concerns about the Practitioner's performance or capability that should be 
dealt with under section 11; and/or 

• There are concerns about the Practitioner's health that should be dealt with under 
section 12; or 

• That no further action is needed. 
In cases involving both alleged misconduct and capability issues, the Case Manager should 
consult with PPA and either decide to combine the issues at a capability hearing, or to deal 
with conduct issues separately. 

9 Interim Measures, Including Restriction of Practice and Exclusion  
 
When serious concerns are raised about a Practitioner, the Trust must urgently consider 
whether it is necessary to take temporary interim measures.  The Case Manager will, subject 
to the overriding duty to protect patients and other staff, seek to ensure that such measures 
are kept at a reasonable level of intervention, taking into account the impact on the 
Practitioner.  Alternative ways to manage risks, avoiding exclusion, include: 
 

• Any of the measures which should be explored as potential informal action at 
paragraphs 8.1, such as additional supervision arrangements, mentoring or 
buddying, team facilitation or mediation, a temporary behavioural agreement, or 
agreed undertakings; 

• sick leave or health related support, such as an Occupational Health referral, for the 
investigation of specific health problems 

• Where there are capability concerns, agreeing an action plan with the Practitioner 
with the advice of PPA, or an agreed referral of the Practitioner to PPA for 
assessment; or 

• temporary restrictions on the Practitioner’s practice such as amending or restricting 
clinical duties, or restriction to administrative, research or audit, teaching and other 
educational duties.  The latter might include some agreed formal retraining or re-
skilling.  
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As a last resort, it may be necessary, subject to the controls set out below, to exclude the 
Practitioner from the workplace either immediately or formally.  Exclusion from work must 
only be used as a temporary, interim measure whilst action to resolve a problem is being 
considered.  It should be used as a precautionary measure and not a disciplinary sanction. 
 
The Trust will give delegated authority to exclude to sufficient nominated managers, at an 
appropriately senior level, to ensure 24 hour availability of such a manager in the event of a 
critical incident.  This authority will include: 
 

• Chief Executive; 

• Medical Director; 

• Deputy Medical Director; and 

• Care Group Directors.   
 

All exclusion decisions and review meetings will be documented using the current templates 
for those processes available from People Services. 

 

9.1 Immediate Exclusion 
 

In exceptional circumstances when serious concerns have been raised, a manager with the 
authority to exclude may decide to immediately exclude the Practitioner for a period of no 
more than two weeks:  
 

• if this is necessary to protect the interests of patients or other staff; or  
• if there is a clear risk that the Practitioner's presence would impede the gathering of 

evidence, or it is otherwise likely to hinder the investigation. 
 
The excluding manager must explain to the Practitioner why the exclusion is being made in 
broad terms and set a date for a further meeting within two weeks to either rescind the 
exclusion or consider a formal exclusion.  The Case Manager will notify the Practitioner of 
the exclusion in writing. 
 
The two week period should be used to obtain a preliminary report from the Case 
Investigator (which should be measured and dispassionate); to contact PPA for advice; to 
discuss the case fully with the Chief Executive, the Medical Director, the Director or Head of 
Human Resources, PPA and other relevant parties (such as the police where there are 
serious criminal allegations or the NHS Counter Fraud Service). 
 

9.2 Formal Exclusion  
 

The Case Manager may decide to formally exclude a Practitioner where:  

• There is a need to protect the interests of patients or other staff pending the outcome 
of a full investigation of serious concerns; or 

• The presence of the Practitioner in the workplace is likely to hinder the investigation; 
and 

• The alternatives to exclusion at section 9.0 have been considered.  

 
A formal exclusion will usually only take place after the Case Manager has: 

• Considered whether there may be a case to answer (this may include considering 
any preliminary report or fact-finding that may be available); 

• Sought to meet with the Practitioner to hear their views on the allegations; 
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• Held a case conference and discussed fully with the Chief Executive, the Medical 
Director and the Director or Head of Human Resources  whether there is reasonable 
and proper cause to exclude; and 

• Notified and consulted with PPA. 
A formal exclusion should be for the minimum necessary period of time and for no more than 
four weeks at a time, subject to review and extensions as set out below. 

 
The Practitioner, in the presence of a witness, if possible, should be: 

• Informed of the formal exclusion and the nature of the allegations or areas of 
concern; 

• Informed of the reasons why formal exclusion is regarded as the only way to deal 
with the case; 

• Given the opportunity to state their case and propose alternatives to exclusion.  
 

9.3 Written notification of exclusion 
 

As soon as is reasonably practicable, the Practitioner must be informed in writing of the:  
 

• Exclusion and its effective date and time; 

• Duration of the exclusion (up to 4 weeks formal or 2 for immediate); 

• Content of the allegations; 

• Terms of the exclusion (including that it is not intended to be a disciplinary sanction); 

• Fact of an investigation or other action to follow; 

• Practitioner’s or his or her companion’s right to make representations about the 
exclusion to the designated board member at any time.  

•  
The Case Manager should make arrangements to ensure that the Practitioner can keep in 
contact in relation to professional developments and take part in CPD and clinical audit 
activities with the same level of support as other doctors or dentists.  A mentor could be 
appointed for this purpose if a colleague is willing to undertake this role.  
 

9.4 Terms of Exclusion 
 

Practitioners should only be barred from the premises upon exclusion if absolutely 
necessary, for example, where there may be a danger of tampering with evidence, or where 
the Practitioner may be a serious potential danger to patients or other staff. 
 
The Practitioner must remain available for work during normal contracted hours, subject to at 
least 24 hours notice of any return to work.  The Practitioner must also seek the Case 
Manager’s consent to take annual leave or study leave; and inform the Case Manager if they 
are unwell.  
 
Exclusion will usually be on full pay.  However, in exceptional circumstances the Case 
Manager may decide that payment is not justified because the Practitioner is no longer 
available for work, for example if the Practitioner has left the UK without agreement. 
 
The Practitioner must inform the Case Manager of any other organisation(s) with whom he 
or she undertakes voluntary or paid work and seek the Case Manager's consent to continue 
such work.  In the absence of such consent, the Practitioner should agree not to undertake 
any work in the affected area of practice with any other organisation.  
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Failure to comply with the above terms of exclusion may result in further disciplinary action 
or referral to the relevant regulatory body. 
 

9.5 Review and Cessation or Extension of Exclusions 
 

The Board should be informed in private about any exclusion at the earliest opportunity.  The 
Board should also be provided with a summary of each case at the end of each period of 
exclusion, as well as a written monthly summary of all exclusions, their duration and the 
number of times each exclusion has been extended.  A copy of this summary must be sent 
to PPA, which PPA may also collate into a report for the Department of Health.  
 
As soon as it is apparent that the reasons for exclusion no longer apply, for example 
because the allegations are without foundation or the investigation can continue with the 
Practitioner working normally or with restrictions, the Case Manager must:  
 

• Lift the exclusion;  

• Inform PPA; 

• Make arrangements for the Practitioner to return to work with any appropriate 
support, as soon as practicable; and 

• Make clear whether there will be any restrictions or monitoring arrangements to 
ensure patient safety and, if so, what these will be. 

 
If requested, the Case Manager must provide a detailed report on any continuing exclusion 
to the Non-Executive Member. 
 
Exclusions must be reviewed regularly and, at least, before the end of the four week duration 
of any exclusion or any decision to extend it.  Careful consideration must be given to 
whether it is necessary to continue the exclusion in the interests of patients, other staff, the 
Practitioner, and/or the investigation and whether there are alternatives. 
 
Following a review, the Case Manager may decide to extend the exclusion by up to four 
weeks at a time, until the completion of these procedures, if a return to work is considered 
inappropriate.  If the exclusion is not reviewed before the end of its four-week duration, it will 
lapse and the Practitioner will be entitled to return to work. 
 
After each four week review, the Case Manager must:  

• Provide a brief report of the review and outcome to the Chief Executive and the 
Board which demonstrates that procedures are being correctly followed and that all 
reasonable efforts are being made to bring the situation to an end as quickly as 
possible but does not include details that would prevent members of the Board from 
sitting on subsequent hearing panels. 

• Send written notification of the extension to the Practitioner.  
 
If the Case Manager considers that the exclusion will need to be extended over a prolonged 
period for reasons outside of his or her control (for example because of a police 
investigation), advice must be sought from PPA on the effective handling of the case and 
how to proceed.  Exclusions will continue to be reported on a four weekly bases as outlined 
above. 
 
Where an exclusion has continued for three periods: 
The Case Manager must provide a report to the Chief Executive: outlining the reasons for 
the continued exclusion and why restrictions on practice would not be an appropriate 
alternative; and if the investigation has not been completed a timetable for completion of the 
investigation.  
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The Chief Executive (or a nominated officer) must provide a report to PPA and the Non-
Executive Member of what action is proposed to resolve the situation, including dates for 
hearings or reasons for the delay and, where retraining or other rehabilitation action is 
proposed, the reason for continued exclusion. 
 
The case must formally be referred to PPA explaining why continued exclusion is 
appropriate; what steps are being taken to conclude the exclusion at the earliest opportunity; 
to enable PPA to review the case and advise the Trust. 
 
If the exclusion has been extended for more than six months, the Chief Executive must 
provide a further report to PPA indicating the reason for continuing the exclusion; the 
anticipated time scale for completing the process; and the actual and anticipated costs of the 
exclusion.  PPA may provide advice to the Board.  
 
Exclusions should not normally last for more than 6 months unless they involve criminal 
investigations.  The Trust should actively review such cases with PPA at least every six 
months.  
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10 Allegations of Misconduct  
 
Where a Case Manager, having received the Case Investigator’s report decides that there is 
a case to consider allegations of misconduct, these should be dealt with under the Trust’s 
Disciplinary Procedure.  In particular: 
 

• Any further investigation should normally be carried out by the Case Investigator 
already appointed to supplement the investigation.  Alternatively, the investigation 
under paragraph 8.6 may already be sufficient to proceed straight to a hearing; and 

• A hearing and any appeal will follow the Disciplinary Procedure. 
 

In respect of the application of these procedures once the Case Manager has decided there 
is a case to consider allegations of misconduct: 
 

• The principles of section 7 including the broader Right to be Accompanied; section 9 
in respect of any exclusion; this section 10; and section 12 in respect of health 
concerns, will continue to apply in addition to the Trust’s Disciplinary Procedure. 

• Section 11 in respect of capability procedures, hearings and appeals will not apply. 

• Examples of misconduct applicable to all other members of staff at the Trust, 
including those set out in the Trust’s Disciplinary Procedure are equally applicable to 
Practitioners.  Where impairment of performance is solely due to ill-health, the 
Disciplinary Procedure will be considered in only the most exceptional 
circumstances.   

 

10.1 Incorrect classification of misconduct 
 

If the Practitioner considers that a case has been wrongly classified as misconduct, he or 
she may raise a grievance or make representations to the Non-Executive Member.  
However, it may be more appropriate not to instigate separate grievance procedures, but to 
deal with any such complaint within the capability or disciplinary process as appropriate. 
 

10.2 Allegations of Professional Misconduct 
 
Allegations of professional misconduct should be interpreted to mean allegations which are 
likely to require an element of clinical judgment which only doctors or dentists are 
professionally qualified to make, as opposed to other Trust employees, to investigate or 
adjudicate upon.  

 

Where the matter involves allegations of professional misconduct, the: 

• Case Manager may seek advice from PPA. 

• Case Investigator must obtain appropriate independent professional advice during 
the investigation.   

• Panel at any hearing under the Trust’s Disciplinary Procedure must include a 
member who is medically or dentally (as appropriate) qualified and who is not 
currently employed by the Trust. 
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10.3 Allegations of Criminal Acts 
 

If a Practitioner is charged with or convicted of a criminal offence, the Trust must consider 
whether this might affect his or her suitability for employment and whether the Practitioner 
poses a risk to patients or colleagues.  If so, the Trust should: 

• Instigate its own investigation under these procedures; 

• Consider whether it is necessary to exclude or restrict the practice of the Practitioner; 

• Explain to the Practitioner the reasons for taking such action. 
Where the Trust’s investigation establishes a suspected criminal action in the UK or abroad, 
this may need to be reported to the police.  In cases of suspected fraud, the Counter Fraud 
Service may be contacted. 
 
Where a police investigation is underway, the Trust should consult the police to establish 
whether a Trust investigation would impede the police investigation.  Where possible, 
however, the Trust will want to avoid unwarranted delay. 
 
If the police decide not to pursue criminal allegations against the Practitioner, or if the 
Practitioner is acquitted of criminal charges, which might affect his or her suitability for 
employment, the Trust may nonetheless decide to proceed with its own investigation into the 
same or related matters if it considers that there is sufficient evidence to do so, bearing in 
mind the high burden of proof in criminal proceedings and the Trust’s duty to ensure patient 
safety.  

11 Capability Procedure 
 
Where a Case Manager, having received the Case Investigator’s report, or in clear cases 
where an “investigation” has not been required, decides that there are concerns about the 
Practitioner’s performance or capability, the Case Manager may decide to follow the 
capability procedures under this section. 
 
Concerns that an individual may have failed to deliver an adequate standard of care or 
management, through lack of knowledge, ability, or consistently poor performance, will 
usually be treated as capability issues. For example, this will include concerns about: 
 

• Out of date clinical practice; 

• Inappropriate clinical practice arising from a lack of knowledge or skills that puts 
patients at risk; 

• Incompetent clinical practice; 

• Inability to communicate effectively; 

• Inappropriate delegation of clinical responsibility; 

• Inadequate supervision of delegated clinical tasks; and/or 

• Ineffective clinical team working skills. 
 

11.1 Initial Considerations 
 

Before taking further action under these capability procedures, the Case Manager: 

• Must provide any Investigation Report to the Practitioner; 

• Must give the Practitioner 10 working days (or more in exceptional circumstances 
such as complex cases or due to annual leave) to comment in writing on any 
Investigation Report; 
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• Should consider whether the concerns can be locally resolved by counselling, 
retraining or performance review; and 

• Should consider whether there are ill-health issues that should be dealt with through 
the ill-health procedures. 

•  
If local resolution of the concerns is not practicable, the Case Manager must decide, having 
taken advice from PPA, whether: 
 

• An action plan can be prepared to address the concerns and, if so, the contents of 
that plan; and/or 

• A PPA assessment should be carried out; or 

• The Practitioner’s performance is so fundamentally flawed that an action plan will not 
have a realistic chance of success, in which case the Case Manager may decide to 
convene a capability hearing. 

 
The Case Manager will inform the Practitioner of the decision as to how to proceed, normally 
within 10 working days of receiving the Practitioner’s comments.  
 
If the Case Manager decides to prepare an action plan and/or that an PPA assessment 
should be carried out, the Case Manager will seek the Practitioner’s agreement to this.  If 
this is agreed, the Trust will facilitate the action plan and/or assessment.   
 
Where an action plan is to be prepared, the Trust will normally seek to use structured further 
training as recommended by PPA's "The Back on Track Framework for Further Training" 
(2010).  The Case Manager may appoint a programme director and/or clinical supervisor to 
assist with preparing this.  Training will normally be carried out at the Practitioner's 
workplace but may involve an external placement where appropriate.  Where there is a cost 
attached to the training, the doctor may be asked to make a reasonable contribution towards 
that cost, in line with the Back on Track guidance.  
 
If the action plan or PPA assessment, or its continuation, is not agreed by the Practitioner at 
any stage, after reasonable attempts to do so by the Trust, or if the Practitioner fails to 
engage with the action plan or assessment, the Trust will normally convene a capability 
hearing.  

11.2 Convening a Capability Hearing 
 

The Case Manager must give the Practitioner at least 20 working days’ written notice of a 
capability hearing.  This should include:  

• The allegations to be considered; 

• The Practitioner’s right to be accompanied; 

• Copies of any documentation and/or evidence, including any witness statements, that 
will be made available to the capability panel; and 

• The members of the panel. 
 

The Practitioner must provide any documentation and/or evidence, including any witness 
statements on which he or she wishes to rely, at least 10 working days before the hearing.  
 
 

11.3 Witnesses 
 

Either the Case Manager or the Practitioner may request that relevant witnesses attend the 
hearing.  Each will normally be expected to arrange the attendance of their own witnesses. 
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11.4 The Hearing Panel 
Arrangements should be made for the hearing panel to be advised by: 
 

• A member of Human Resources, and  

• If none of the panel members are able to advise on the appropriate level of 
competence, an independent clinician (who may be from another Trust) in the same 
or similar clinical specialty as the Practitioner.  
 

Whilst it is for the Trust to decide on the membership of the panel, the practitioner may raise 
an objection to the choice of any panel member within 5 working days of notification.  The 
Trust will give reasonable consideration to any such objection. 
 

11.5 Conduct of a Capability Hearing 

 
The Chair will be responsible for the conduct of the hearing, which should not be conducted 
overly formally, but should give the Practitioner every reasonable opportunity to present his 
or her case.  It may be helpful to adopt the following order of evidence: 
 

• The Case Manager presents the management case and introduces any supporting 
witnesses, to: 

o confirm any written statement, give any supplementary evidence and respond 
to any further questions by the Case Manager; 

o respond to questions by the Practitioner; 
o respond to questions by the panel; and 
o respond to any clarificatory questions by the Case Manager without 

introducing new evidence. 
 

• The Practitioner presents the response to the management case and introduces any 
supporting witnesses, to: 

o confirm any written statement, give any supplementary evidence and respond 
to any further questions by the Practitioner; 

o respond to questions by the Case Manager; 
o respond to questions by the panel; and 
o respond to any clarificatory questions by the Practitioner without introducing 

new evidence. 
 

• The panel, its advisers, the Case Manager, the Practitioner and any companion or 
representative of the Practitioner will be present throughout the hearing.  Witnesses 
should only attend only to give their evidence and answer questions by all parties 
and the panel. 
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11.6 Decisions  
 

The decision of the panel will normally be communicated to the parties within 5 working days 
of the hearing and may include a range of outcomes, including but not limited to: 
 

• That no action is required. 

• Comments and recommendations on issues other than the competence of the 
Practitioner, but relevant to the case, such as suggested improvements to systems 
and procedures, which should be confirmed in writing to the appropriate senior 
manager to request an action plan. 

• A verbal requirement that the Practitioner should demonstrate an improvement in 
clinical performance within a specified time scale with a written statement of what is 
required and how it might be achieved (to stay on the Practitioner’s record for six 
months). 

• A written warning that there must be an improvement in clinical performance within a 
specified time scale with a statement of what is required and how it might be 
achieved (to stay on the Practitioner’s record for one year).  

• A final written warning that there must be an improvement in clinical performance 
within a specified time scale with a statement of what is required and how it might be 
achieved (to stay on the Practitioner’s record for one year, or more in exceptional 
circumstances and if there is good reason for this). 

• That the Practitioner’s contract of employment should be terminated. 
 
The decision of the panel must be confirmed in writing to the Practitioner, normally within 5 
working days, together with the reasons for the decision, the Practitioner’s right of appeal 
and notice of any intention to make a referral to any regulatory or external body.  

11.7 Appeals against Capability Decisions 

 
If the Practitioner wishes to appeal, he or she should submit a written statement of appeal to 
the Trust’s Director of Human Resources within 25 working days of the date of the written 
confirmation of the original decision. 
 
The Trust should arrange an appeal hearing to take place as soon as reasonably possible. 
 
All parties should have all documents, including witness statements, from the previous 
capability hearing together with any new evidence.  
 
The appeal panel may also call additional witnesses or evidence of its own volition. 
 

11.8 The Appeal Panel 
 

The appeal panel should:  
 

• Comprise three people who have not had any previous direct involvement in the 
subject of the appeal. 

• Include a medically or dentally qualified person.  

• Include, in the case of clinical academics, a further panel member may  be 
appointed in accordance with any protocol agreed between the Trust and the 
relevant university.  

• Be advised by a member of Human Resources and, if none of the  panel members 
are able to advise on the appropriate level of competence, an independent clinician 
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(who may be from another  Trust) at the same grade and in the same or similar 
clinical specialty as the Practitioner. 

 
The appeal panel can also hear new evidence submitted by the Practitioner and consider 
whether it might have significantly altered the decision of the original panel.  However, the 
appeal panel should not rehear the entire case.  
 

11.9 Decision of the Appeal Panel 
 

The appeal panel should adjourn to make its decision in private.  The written decision should 
be sent to the Practitioner and the Case Manager normally within 5 working days of the 
hearing.  The appeal panel may: 
 

• Confirm or vary the decision made by the original panel; and/or 

• Reinstate a dismissed Practitioner, in which case the Practitioner must receive full 
pay since their dismissal; or 

• Order that the case is reheard, where proper procedures have not been followed, in 
which case a dismissed Practitioner should be reinstated subject to any conditions or 
restrictions in place at the time of the original hearing. 

12 Handling Concerns about a Practitioner’s Health 
 
A wide variety of health problems can have an impact on an individual’s clinical 
performance.  These conditions may arise spontaneously or be as a consequence of 
workplace factors such as stress.  The underlying principle for dealing with individuals with 
health problems is that, wherever possible and consistent with reasonable public protection, 
they should be treated, rehabilitated or re-trained, and kept in employment, rather than be 
lost from the NHS. 
 
Matters relating to a Practitioner’s ill-health and sickness absence should generally be dealt 
with in accordance with the Trust’s Absence Management Policy and Procedure, subject to 
the additional requirements set out below.  It may not be necessary in such cases to follow 
all of the other policy principles in this document. 
 
PPA should be asked to advise on any situation where concerns are raised about a doctor or 
dentist’s health.   
 
At all times, the practitioner will be supported by the Trust and the Occupational Health 
Service, who will ensure that the practitioner is offered every available resource to be able to 
return to practice, where appropriate. In accordance with the Reasonable Adjustment Policy 
the Trust will consider what reasonable adjustments might be made to their workplace 
conditions, or other arrangements. Examples of reasonable adjustment include:  
 

• making adjustments to the premises; 

• re-allocation of some duties to colleagues;  

• transfer of the practitioner to an existing vacancy;  

• altering the practitioner’s working hours, or pattern of work; 

• assignment to a different workplace;  

• allowing absence for rehabilitation, assessment or treatment; 

• provision of additional training or re-training;  

• acquiring/modifying equipment;  

• modifying procedures for testing or assessment; or  
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• establishing mentoring arrangements. 
 
If a Practitioner’s ill health makes them a danger to patients and they do not recognise that, 
or are not prepared to co-operate with measures to protect patients, then exclusion from 
work must be considered and the professional regulatory body must be informed, whether or 
not the Practitioner has retired on the grounds of ill health.  
 
In some cases, retirement due to ill health may be necessary. Ill health retirement should be 
approached in a reasonable and considerate manner, in line with NHS Pensions Agency 
advice.  
 
In the event that the Practitioner is unable to fulfil their contractual obligations due to ill 
health and in accordance with the Attendance Management Policy a decision is required in 
relation to the continued employment of a Practitioner, a hearing will be convened. At least 
one member of the panel must have authority to dismiss. NHS Resolutions Practitioner 
Performance Unit advice must be sought prior to convening a hearing. 

13 Consultation 
 
This Policy and procedure has been developed in partnership with representatives of the 
Local Negotiating Committee and apply to all medical and dental staff (“Practitioners”) 
employed by the Trust.  

14 Training 
 
This conduct, capability, ill health and appeals policy and procedure does not have a 
mandatory training requirement but the following non mandatory training is recommended:- 
 
Case Investigator, Case Manager training as agreed by Medical Director and Director of 
People and Organisational Development.  This training may be delivered internally and/or by 
an external provider. 

15 Monitoring Compliance and Effectiveness 
 
Compliance with this policy will be reported to Trust Board on an annual basis through the 
Workforce Report.  
 
The effectiveness of this policy will be discussed by exception reporting at the Joint 
Consultative and Negotiating Committee. 

16 Links to other Organisational Documents 
 

• Doctors Appraisal Policy – supporting doctors with revalidation  

• Equality and Diversity Policy  

• Raising a Concern (Whistleblowing Policy)  

• Attendance Management Policy  

• Anti-Fraud, Corruption and Bribery Policy  

• Job Planning Policy  

• Bullying and Harassment Policy 
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18.1 Appendix A 
 
Financial and Resourcing Impact Assessment on Policy Implementation  
 

NB this form must be completed where the introduction of this policy will have either a 
positive or negative impact on resources.  Therefore this form should not be completed 
where the resources are already deployed and the introduction of this policy will have no 
further resourcing impact. 

 

Document 
title 

 

 

Totals WTE Recurring  
£ 

Non 
Recurring £ 

Manpower Costs      

Training Staff     

Equipment & Provision of resources     

 
 
Summary of Impact:  
 
Risk Management Issues:   

Benefits / Savings to the organisation:   
 
Equality Impact Assessment 
 
▪ Has this been appropriately carried out?    YES/NO  
▪ Are there any reported equality issues?    YES/NO 
 
If “YES” please specify:  
 

Use additional sheets if necessary. 
 
 
 
 
 
 
Please include all associated costs where an impact on implementing this policy has been 
considered.  A checklist is included for guidance but is not comprehensive so please ensure 
you have thought through the impact on staffing, training and equipment carefully and that 
ALL aspects are covered. 

Manpower WTE Recurring £ Non-Recurring £ 

Operational running costs    

     

Totals:     
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Staff Training Impact Recurring £ Non-Recurring £ 

    

Totals:     

 

Equipment and Provision of Resources Recurring £ * Non-Recurring £ 
* 

Accommodation / facilities needed   

Building alterations (extensions/new)   

IT Hardware / software / licences    

Medical equipment   

Stationery / publicity   

Travel costs   

Utilities e.g. telephones    

Process change   

Rolling replacement of equipment   

Equipment maintenance   

Marketing – booklets/posters/handouts, etc   

   

Totals:     

 

• Capital implications £5,000 with life expectancy of more than one year. 
 

Funding /costs checked & agreed by finance:                      

Signature & date of financial accountant:        

Funding / costs have been agreed and are in place:  

Signature of appropriate Executive or Associate Director:  
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18.2  Appendix B 
 

Equality Impact Assessment 
 
This Equality Analysis is a written record that demonstrates that you have shown due regard to the 
need to eliminate unlawful discrimination, advance equality of opportunity and foster good 
relations with respect to the characteristics protected by the Equality Act 2010. 
 

Name of policy/procedure Conduct, Capability, Ill Health and Appeals Policy  

Date of assessment: 14 March 2022 

Responsible department: People Services  

EIA Author:  Employee Relations Team Manager 

Intended equality 
outcomes: 

To ensure a fair and consistent approach to improving and managing conduct. 
 

 

Who was involved in the consultation of this document? 

 

Date Forum 

30 March 22 & 21 July 22 JLNC 

  

  

 
Please describe the positive and any potential negative impact of the policy on service users 
or staff.  
 
In the case of negative impact, please indicate any actions to mitigate against this by 
completing stage 2. Supporting Information can be found be following the link: 
www.legislation.gov.uk/ukpga/2010/15/contents 
 

Protected 
Characteristic 

Equality Analysis EIA Impact 
(Positive/Negative) 

Age Policy will not impact more or less favourably.  

Disability Policy will not impact more or less favourably.  

Gender reassignment Policy will not impact more of less favourably.  

Marriage & civil 
partnership 

Policy will not impact more of less favourably.  

Pregnancy & maternity Policy will not impact more of less favourably.  

Race Policy will not impact more of less favourably.  

Religion/Belief Policy will not impact more of less favourably.  

Sex Policy will not impact more of less favourably.  

Sexual orientation Policy will not impact more of less favourably.  

 
Stage 2: Full impact assessment 
 

What is the impact? Mitigating actions Monitoring of actions 

   

 
 
 
 
 
 
 

http://www.legislation.gov.uk/ukpga/2010/15/contents
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18.3 Appendix C 
 

Definitions of misconduct and gross misconduct  
 
No set of disciplinary standards can cover all circumstances that may arise during 
employment; therefore, the following list should not be regarded as exhaustive or complete. 
It has been drawn up to enable employees to know and understand the types of conduct that 
will warrant disciplinary action and describe the Trust’s approach to issues of staff 
misconduct. This list is not exhaustive: 
  
Definition of misconduct  
Misconduct can be defined broadly as inappropriate actions taken by an individual that 
contradict the rules, principles and policies of the Trust. Examples of misconduct will vary 
widely but may fall into one of the following broad categories:  
 

• An infringement of Trust policies, procedures and rules including standards of 
professional behaviour required by the Trust and / or a relevant regulatory body.  

• A refusal to comply with reasonable requirements of the Trust;  

• A failure to fulfil contractual obligations.  

• Failing to provide proper support to other members of staff.  

• Poor standards of time keeping.  

• Wilful, careless, inappropriate or unethical behaviour likely to compromise standards 
of patient care or safety or likely to create serious dysfunction to the effective 
running of the service.  

• Carrying out of criminal offences outside the workplace.  

• Breach of confidentiality  
  
The Trust’s ‘Vision, values and behaviours’ represents the minimum level of behaviour 
required of staff. Breaches of these rules are likely to be considered misconduct.  
 
Definition of gross misconduct  
Serious breaches of conduct are likely to be regarded as gross misconduct. Some examples 
of gross misconduct are listed below: 
 

• Theft.  

• Assault or malicious damage.  

• Negligence that poses a serious threat to the safety of a patient, employee or 
member of the public, including negligence that causes serious damage to Trust 
property.  

• Fraud, dishonesty or corruption  

• Failure to safeguard  

• Failure to report  

• Being unfit for duty through drink or misuse of drugs.  

• Serious instances of harassment and bullying.  

• Serious acts of insubordination.  

• Markedly irresponsible behaviour, such as physical violence or menacing behaviour.  

• Unauthorised sleeping on duty.  

• Conduct at work likely to offend decency.  

• Viewing of material from the Internet or email that contravenes the Security, 
Confidentiality and Disclosure of Trust Information Technology Policies.  
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• Conduct that falls below the standards of a professional code of conduct or code of 
ethics.  

• Breaches of the Trust policy on the confidentiality including adherence to the Data 
Protection Act.  

• A proven criminal offence, a plea of guilty, or reasonable belief of an offence either at 
work or outside of work, where the latter is liable to bring the Trust into disrepute or 
make it undesirable for the Trust for the employee to remain in the post to which they 
were appointed.  

• Provision of false or misleading information (Including omissions of key information) 
during recruitment.  

• Loss of legal authority to carry out duties for which employed, e.g. requirement to 
hold professional registration. 

  
All employees working for/on behalf of the Isle of Wight NHS Trust are bound by a legal duty 
of confidence to protect Person Identifiable Data and Trust Sensitive information, which they 
may come into contact with during the course of their work. This is not just a requirement of 
their contractual responsibilities but also a requirement within the Data Protection Act 1998 
and relevant legislation and, in addition, for health and other professionals through their own 
professional Code of Conduct. Information breaches will be dealt with on a case by case 
basis and specialised advice sought from relevant professional lead and/or manager. 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
 
 
 
 
 

 
 


